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United States Court of Appeals 

for the District of Columbia. 


No. 8992 


DOROTHY F. SCHOLL 

Appellant 

vs. 

WALTER SCHOLL, 

Appellee, j 


BRIEF ON BEHALF OF APPELLANT 
Jurisdictional Statement 

I 

The Appellee, Walter Scholl, filed suit against the Ap- j 
pellant, Dorothy F. Scholl, for an absolute divorce. The j 

i 

District Court dismissed Appellee’s complaint, and, at the 
same time, made a division of certain monies, the joint j 
property of the parties, between the Appellant and Appel- j 
lee. The case below fell within the general jurisdiction of j 
the Court. The appeal is brought under the review powers I 
conferred upon this Court by Title 17, Sec. 101, of the Code j 
of Law (1940) for the District of Columbia. ; 

Statement of the Case 

| 

The Appellee brought suit against the Appellant for an! 
absolute divorce alleging desertion (Joint App. 1). He j 

i 


2 


prayed that he be granted an absolute divorce; that he be 
granted the custody of his minor child; and that a joint 
tenancy in certain real estate be dissolved and that such 
real property “be awarded absolutely” to him (Joint App. 
3). It is to be noted particularly that whereas he charged 
the Appellant with removing from their abode certain fur¬ 
niture and household effects (Joint App. 3), he did not ask 
for any relief in that connection. 

In its Final Decree and Judgment (Joint App. 32), the 
Court dismissed the Appellee’s complaint, and, at the same 
time, made a division of certain monies, the joint property 
of the parties. In making such division, the Court encum¬ 
bered the Appellant's share with the sum of $1,260.00 
“representing the value of plaintiff’s furniture sold by the 
defendant”, and gave judgment in favor of Appellee and 
against Appellant for such amount. 


Statute and Rule Involved 

Title 16, Sec. 409, of the Code of Law (1940) for the Dis¬ 
trict of Columbia, provides as follows: 

“$16-409 (14:69 a). DECREE OF ANNULMENT OR 
DIVORCE A VINCULO DISSOLVES PROPERTY 
RIGHTS—JURISDICTION OF COURT TO DE¬ 
TERMINE PROPERTY RIGHTS. 

“ Upon the entry of a final decree of annulment or di¬ 
vorce a vinculo , in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved and the court, in 
the same proceeding in which such decree is entered, 
shall have power and jurisdiction to award such prop¬ 
erty to the one lawfully entitled thereto or to apportion 
the same in such manner as shall seem equitable, just, 
and reasonable. (Mar. 3,1901 ch. 854, § 974 a, as added 
Aug. 7, 1935, 49 Stat. 540, ch. 453, §3.)” (Emphasis 
supplied.) 


I 

I 


Rule 17 of the Rules of the District Court of the United 
States for the District of Columbia, entitled “Local Civil 
Rules”, provides as follows: 

“RULE 17. STIPULATIONS. 

“REQUISITES OF. A stipulation in an action will 
not be considered by the court unless the same be in a 
writing signed by the party to be bound thereby or his 
attorney; or made before the court or a master at k 
hearing stenographic-ally reported; or made in tlie 
taking of a deposition and recorded by or at the direc¬ 
tion of the officer before whom the deposition is being 
taken.” 

i 

I 

Statement of Points 

1. The Court lacked power and jurisdiction to make a 
division of property between the parties. 

2. The Court erred in awarding a money judgment ih 
favor of the Appellee and against the Appellant. 

Summary of Argument 

■ 

Since the Court dismissed the Appellee’s complaint it 
could not make a division of property held jointly betweek 
him and the Appellant. Title 16, Sec. 409, of the Code of 
Law (1940) for the District of Columbia, supra , empower^ 
the Court to make a division of property held jointly bv 
husband and wife only when a decree of divorce is granted j. 
No application or stipulation was made by counsel for g 

i 

division of joint property. In fact, counsel for Appellee 
argued strenuously against a division (Joint App. 21.) 
There was no basis in fact or in law for awarding a mone^ 
judgment against Appellant. 
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ARGUMENT 

I 

The Court lacked jurisdiction to make a division of joint 
property. 

1 This is an appeal from paragraph 3 of the Final Decree 
and Judgment (Joint App. 32). The position of the Appel¬ 
lant is that the District Court, having dismissed Appel¬ 
lee’s action, had no jurisdiction over the respective prop¬ 
erty rights of the parties and that, hence, any attempted 
division of property held for their joint account, is void as 
being beyond the power of the Court to make. The sum of 
money which the District Court attempts to divide con¬ 
sists of rents realized from real estate held by them as joint 
tenants. Pending the outcome of the litigation, this money 
was and is now being held by counsel for the Appellant in a 
bank account in the Munsey Trust Company of Washing¬ 
ton, D. C. (Joint App. 33). 

The common law made no provision for the division of 
property between a husband and wife, even when a divorce 
was granted; Closson vs. Closson, 30 Wyoming, 1; 215 Pac. 
485 ; 29 A. L. R. 1371. 

Congress has enacted a statute for the District of Colum¬ 
bia vesting the District Court for the District of Columbia 
with jurisdiction to divide joint property if it granted a 
divorce. 

Sec. 409 of Title 16 of the Code of Law (1940) for 
the District of Columbia, supra. 

It cloaks the Court “in the same proceeding in which such 
decree is entered’’ with power to make a division of joint 
property held by husband and wife, but only upon the 
granting of a divorce. No other exception to the general 
Common Law rule is made and it must be inferred that none 
was intended. 
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Volume 50 of American Jurisprudence at page 258, deal¬ 
ing with the subject of implications and inferences which 
may be drawn in interpreting statutes, provides as follows: 

“§244. EXPRESS 10 UNIES EST EXCLUSIO 
ALTERIUS. —As exceptions in a statute strengthen 
the force of the law in cases not excepted, so enumera¬ 
tions weaken it in cases not enumerated. Indeed, it is 
a general principle of interpretation that the mention 
of one thing implies the exclusion of another; expressio 
unius f'st exclusio alter ins. The rule applies even 
though there are no negative words excluding the 
things not mentioned. Thus, a statute that directs a 
thing to be done in a particular manner, or by certain 
persons or entities, ordinarily implies that it shall not 
be done in any other manner, or by other persons or 
entities. Similarly, the enumeration of certain pur¬ 
poses for which the acquisition of certain property is 
authorized has been regarded as exclusive of all other 
purposes * * * ” 

Thus, in a negative sense, it may be stated that the Court 
below was specifically denied the power to make a division 
of property between the parties, inasmuch as it dismissed 
the action between them. 

The Court, in paragraph 3 of its judgment and decree, 
purports to make division of the jointly held rents after dis¬ 
missing Appellee’s complaint for a divorce, allegedly 
“upon application made in open court by counsel for both 
parties.” 

The accuracy of the statement quoted above is respect¬ 
fully denied by counsel for Appellant. This case was re¬ 
ported stenographieally and no support for the Court’s 
statement appears therein. (To the contrary it will be 
noted that counsel for Appellee took the position that his 
client was entitled to all the jointly held property, includ¬ 
ing the real estate, (Joint App. 21-22)). 

If counsel for both parties had asked or agreed to this 
division, one would expect to find reference to it in the 
Court’s findings. Although the Court’s findings and con¬ 
clusions cover six and one-quarter pages, no mention is 
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made therein of any stipulation or agreement or applica¬ 
tion made by either or both colmsel regarding the division 
of the rents. 

In Appellant's motion (Joint App. 31) to amend the find¬ 
ings and conclusions filed by the Court , it challenged the 
Court's power to divide the jointly held rents. No refer¬ 
ence is made to any agreement or stipulation as none had 
been entered into. 

The first reference that appears in the record of such 
supposed stipulation appears in the Decree, paragraph 3, 
filed over one year after all evidence had been heard in the 
the case. 

In the above case the evidence was heard bv Justice 

* 

Davies of the Middle District of Tennessee, in November, 
1943. Shortly thereafter he returned to Tennessee and 
withheld his findings until August 9, 1944 and mailed them 
to the Clerk’s office. In November, about one year after 
the trial, he returned to the District of Columbia and heard 
the Motion to amend the findings and conclusions. Again 
he went to Tennessee without signing the decree, and on 
the 21st of December signed and forwarded the decree for 
filing. 

Furthermore, Rule 17 of the local Rules of the District of 
Columbia, provides as follows: 

“RULE 17. STIPULATIONS 

“Requisites of. A stipulation in an action will not 
be considered by the court unless the same be in a 
writing signed by the party to be bound thereby or 
his attorney; or made before the court or a master at 
a hearing stenographically reported; or made in the 
taking of a deposition and recorded by or at the direc¬ 
tion of the officer before whom the deposition is being 
taken.” 

Since the alleged application doesn’t appear in the steno¬ 
graphic report or in a writing signed either by the parties 
to be found or bv their attorneys, it should not have been 
considered bv the Court. 

w 


r* 

i 


i 

i 
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The Appellant takes the position that the Court erred in 
giving Appellee a money judgment for $1,260 to reimburse 
him for furniture. 

| 

The suit was entitled “Complaint for Absolute Divorce 
on the Grounds of Desertion for More than Two Years!’’ 
It teas in no sense an action for conversion of property . 
It was treated as a divorce suit and no pretrial was had.; 

The onlv reference made to the furniture in the com- 
plaint is as follows (Joint App. 3): “That when the De¬ 
fendant herein left the premises” (4722 47th Street) “sljie 
removed all of the furniture and household effects whiph 
were purchased by Plaintiff herein, and that the Plaintiff 
herein has no knowledge as to their whereabouts.” 

No prayer for recovery of the value of the furniture was 
added, and Appellant was entitled to assume that the obli¬ 
gation was inserted in connection with Appellee’s claim 
for a divorce. The only evidence given on this point was t)v 
Appellee (Joint App. 5) who said he had paid $1,267.$9 
for the furniture between 1927 and 1937 while the parties 
were living together at Premises 4722 47th Street, N. W. 
(Joint App. 24). Appellee claimed Appellant sold the fur¬ 
niture in 1940. | 

No further mention was made of this matter throughout 
the trial or in the argument thereon. (See Transcript pf 
Evidence.) When the Court announced from the bench at 
the close of the trial (Joint App. 5, 23), (November 1943) 
how it intended to decide this case, it made no mention of 
the furniture. The first reference to the matter (except 
as mentioned above) appeared in the Court’s written find¬ 
ings and conclusions, filed about nine months after the casp 
was heard. The Appellant then filed a Motion (Joirjt 
App. 31) to amend these findings and, among other things, 
to remove the reference to the furniture (Joint App. 29). 

i 

i 

I 

| 

i 

| 

| 
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This was heard in open court in November, 1944, about one 
year after the case was tried and evidence taken. Upon 
the denial of this motion, no application was made by coun¬ 
sel for Appellee to amend his complaint and to include 
therein a prayer to recover this amount. 

Had the suit been one for conversion, Appellant would 
have the right to trial by jury. (By the 7th Amendment 
to the Constitution of The United States, this right is guar¬ 
anteed Appellant.) Appellant cannot be said to have waived 
her right unless she was put on plain notice that the suit 
was one in conversion. This was certainly not the case. 

Furthermore, all the furniture was allegedly sold in 1940 
(Joint App. 28), thirteen years after some of it was bought 
and after it had been used by the parties from 1927 to 1937, 
and the Court awarded to the Appellee the alleged cost of 
the furniture new. No evidence was presented as to its 
reasonable value when allegedly sold in 1940. 

It is respectfully submitted that the Court did not have a 
proper evidential foundation for this finding and it was 
not a triable issue in the case. 

Conclusion 

1 It is, therefore, respectfully submitted that the part of 
the Judgment of the District Court contained in paragraph 
three thereof, should be reversed. 

Respectfully submitted, 

ARTHUR G. LAMBERT, 
BENJ. L. TEPPER, 

Munsey Building, 

Attorneys for Appellant . 
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JOINT APPENDIX 
Case No. 8992 

» 

i 

i 

I 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 

I 

fob the District of Columbia 

Filed 

July 19, 1941 

Civil Action, File No. 12202 


Walter Scholl, 

3509 Idaho Avenue, N. W., 
Washington, D. C., 

Plaintiff, 

v. 

Dorothy F. Scholl, 

Defendant. 


Complaint 

For absolute divorce on the grounds of desertion 
for more than two vears. 


The complaint of Walter Scholl respectfully shows to the 
Court as follows: 

1. That he is an adult citizen of the United States and 
is and has been a bona fide resident of the District of Colum¬ 
bia for more than two years next preceding this application 
for divorce. 

2. That the defendant, Dorothy F. Scholl, is an adult 
citizen of the United States and a resident of the District 
of Columbia and has been absent from the District of Col¬ 
umbia for more than six months next preceding the filing 
of this complaint and the plaintiff is informed that her last 
known temporary address was Dade County, Florida. 


i 

! 
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3. That plaintiff and defendant were lawfully married 
at Alexandria, Virginia, on January 14, 1927 and as a 
result of this union, one child was born, Walter Scholl, Jr., 
on, to wit, March 4, 1930; that plaintiff has been unable to 
locate said child since the absence of the defendant from 
the District of Columbia. 

4. That since said marriage, plaintiff and defendant liv¬ 
ed and cohabited together as husband and wife in the 

2 District of Columbia until September 23, 1937, on 
which date in the District of Columbia the defendant 
without just cause deserted the plaintiff and said desertion 
continued without interruption until, to wit, June 1, 1938, 
on which date the plaintiff accompanied the defendant on 
a trip to Florida with the intentions of affecting a reconcil¬ 
iation; that the parties returned to Washington on, to wit, 
July 3, 1938; that on that date in the District of Columbia 
the defendant again left the plaintiff herein and refused 
to permit the plaintiff to accompany her and live with her 
as husband and wife and that the said desertion has con¬ 
tinued without interruption for more than two years and 
up to the present time. 

5. That on September 27, 1937, the defendant herein 
instituted a suit for limited divorce on the grounds of cruel¬ 
ty against the petitioner herein. That on November 15, 
1939, after a hearing on the merits, Mr. Justice James W. 
Morris of this Court dismissed the complaint, with preju¬ 
dice, on the ground that the evidence in the case did not 
establish facts upon which the relief prayed for could be 
granted. That since the dismissal of said complaint, the 
plaintiff herein has requested the defendant on numerous 
occasions to reconcile with him but the defendant has stead¬ 
fastly refused. 

6. That a piece of property located at 4722 47th Street, 
N. W., Washington, D. C., is listed in the plaintiff’s and 
defendant’s names as joint owners; that the plaintiff herein 
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has contributed all of the monies for the purchase of said 
property; that pendente life in the previous divorce action, 
the defendant herein was permitted to live in said hous^; 
that upon the dismissal of her complaint, the defendant 
herein refused to permit the plaintiff herein to live with 
her in said house or permit him to reenter or occupy the 
same; that in, to wit, September, 1940, the defendant herein 
ceased to occupy the premises and that persons unknown 
to the plaintiff have occupied said premises since said dat^ 
under the alleged authority of a lease from the said 
3 defendant and have refused to relinquish said prem¬ 
ises on the demand of the plaintiff; that when th£ 
defendant herein left the premises she removed all of the 
furniture and household effects which were purchased by 
the plaintiff herein and that the plaintiff herein has np 
knowledge as to their whereabouts. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That judgment be entered for the plaintiff for ah 
absolute divorce (a vinculo matrimonii). 

2. That the custody of the minor child be awarded to the 
plaintiff pendente lite and permanently. 

3. That pendente lite the plaintiff be permitted to re¬ 
enter, occupy and use the premises at 4722 47th Street, Nl 
W,. Washington, D. C. 

4. That the joint tenancy of the plaintiff and defendant 

in the property located at 4722 47th Street, N. W., Wash¬ 
ington, D. C., be dissolved and that the said property be 
awarded absolutely to the plaintiff herein. j 

5. And for such other and further relief as to the Court 
may seem just and proper. 


i 

i 

I 

i 

i 
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Proceedings 


Walter Scholl, 

Plaintiff, 
v. 

Dorothy F. Scholl, 
Defendant. 


Civil Action 
No. 12,202 


Washington, D. C. 

Tuesday, November 16,1943. 

The trial of the above-entitled cause was resumed before 
the Honorable Elmer D. Davies, visiting Judge, in Civil 
Division, at 10 o’clock a. m. 

Appearances: 

On behalf of the Plaintiff: Jack Politz. 

On behalf of the Defendant: Arthur G. Lambert. 

Thereupon, WALTER SCHOLL, the plaintiff, was re¬ 
called as a witness in his own behalf and, having been pre¬ 
viously duly sworn, was examined and testified further as 
follows: 

By the Court: 

Q. What do you think that your household furniture was 

worth? A. $1,267, I was figuring that up the other day, 

vour Honor. 

* 

Q. That was the furniture that disappeared after Mrs. 
Scholl left the premises? A. That is the furniture that 
disappeared after I left the premises, includes the electro- 
lux which also disappeared. That includes everything that 
disappeared. 

Q. We have already gone over what it included. A. 
Sir? 

Q. We have already gone over what it included. I just 
wanted to know what you valued it at. 
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By Mr. Lambert: 

Q. You mean that’s what it cost you, Mr. Scholl, oil 
what? A. The furniture, this is what it cost: $1,267.59.! 

Q. And that was when it was bought from time; 
63 to time over what period? A. Yes; that was bought 
over a period of ’27 through ’36. 

Q. Did you ever give any of that to your wife? A. No. 
No, I can’t say that I ever—you mean, made her a present 1 
of it? 

Q. Any of it bought for her as a gift at all? A. Well, 
of course, during our married life, naturally, she being 
my wife, I felt that she was just as much entitled to the! 
furniture as I was, as long as she was my wife. We were! 
all—the thought never occurred to me that it was givenj 
to her as exclusive, her right. 

Mr. Lambert: I have no further questions. 


37 The above-entitled cause came on for further trial 
before the Honorable Elmer D. Davies, Visitingj 
Judge, sitting in Civil Division, at 11:30 o’clock a. m. TuesJ 
day, November 16, 1943. 

Appearances: 

On behalf of Plaintiff: Jack Politz. 

! 

On behalf of defendant: Arthur G. Lambert, Fred P.i 
Myers. 

• • • • • 


38 Opinion of the Court 

The Court (Davies, J.): My mind is made up 
about this case as far as the law of it is concerned. As I 

I 

started to say, I have been rather lenient this morning in 
permitting the introduction of additional evidence. This| 
adjournment was taken to permit the plaintiff to invests 
gate the matter that was brought up last Friday in connec-j 
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tion with Mrs. Scholl registering in Washington, D. C. in 
either the tire or gas rationing. I haven’t been able to 
understand this. The witness says it was tire numbers. 
Of course, as I recall, that was for the purpose of obtaining 
the gas rationing; however, when you had to give the num¬ 
bers of your tires; and this adjournment was taken for the 
purpose of allowing further investigation of that matter 
and for the Court to render its opinion in the case. How¬ 
ever, it appears that very little, if any, has been accom¬ 
plished as far as the vital question in this case is concerned; 
and due to the further fact that the defendant in this case 
was not present and has not testified, and the Court has 
overruled the motion of the defendant to take the deposi¬ 
tion of the defendant pending an adjournment of the hear¬ 
ing of this case, for those reasons, why, the rules have been 
relaxed to some extent in the presentation of the evidence. 

I feel that the present situation in this case is governed 
by the principles decided in the case of Williams against 
North Carolina, decided by the Supreme Court in 1942. I 
have rather reluctantly come to that conclusion, for the 
reason that I think that the plaintiff in this case is cer¬ 
tainly, under the proof that so far has been admitted to 
the Court, entitled to a divorce. 

39 The defendant appears to have been most secre- 
tive, and there is an element of mvsterv in connec- 
tion with her case and her present whereabouts that hasn’t 
been satisfactorily explained to the Court. I am not satis¬ 
fied with the proof in this case. I do not think that I have 
heard the full and true facts surrounding the circumstances 
and difficulties existing between these two parties. Of course, 
the property in this case is the bone of contention, as you 
might say, the prize in the case, because the defendant ap¬ 
parently has no objection to the plaintiff obtaining a di¬ 
vorce from him, because she has already obtained a divorce 
in the State of Florida; and she has obtained, under the 
judgments of the Courts of Florida, the custody of the 
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i 
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minor child; so there is really nothing left to litigate about 
in this present case to any great extent except the property 
that is involved. 

If there is any possible way or if there would be hay 
way that the Court could possibly find as a fact—any sub¬ 
stantial basis for the Court finding as a fact—that the de¬ 
cree of the Florida courts awarding a divorce to the de¬ 
fendant in this case was invalid, the Court would unhesi¬ 
tatingly take that view of it. 

Xow, on the Williams case, I think I have the principles 
of that case fairly well in mind at this time. In the Wil¬ 
liams case the Supreme Court expressly overruled the caise 
of Haddock against Haddock and, in reaching the conclusion 
that it did in the Williams case, proceeded upon the theory 
that the plaintiffs in the respective divorce cases, which 
were tried in Nevada, had established a bona fide domicile 
in the State of Nevada. This was necessary by reason of 
the issues that were submitted to the jury in thht 
40 case, and the court starts out with the proposition 
expressed in these words: 

Rather, we must treat the present case for the pur¬ 
pose of the limited issue before us precisely the same 
as if petitioners had resided in Nevada for a term 
of years and had long ago acquired a permanent abode 
there. 

And upon that basis the court held that the courts of Ne¬ 
vada had jurisdiction in these cases and that the decrees 
of divorce rendered were valid and that all of the states 
would necessarily have to give full faith and credit to the 
decrees of the courts of Nevada. 

Now, in this case, in the present case, if the defendant, 
under the theory of the Williams case, has established a 
bona fide domicile in the State of Florida, then the courts 
of all other states and the court in the District of Columbia 
are required to give full faith and credit to the decrees of 
the court of the State of Florida in rendering this divorce. 

j 

i 

i 
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In the Williams case the Supreme Court, however, ex¬ 
pressly reserved two questions: first, as to whether a mere 
resident could obtain a valid divorce, as distinguished from 
one who had a bona fide domicile; and, secondly, whether 
a state may refuse full faith and credit to the decree of 
the courts of another state if the court finds that there was 
no bona fide domicile and therefore no jurisdiction in the 
state of the divorce. 

This was expressly reserved in the language of the opin¬ 
ion of the court, which states: 

In the first place, we repeat that in this case we 
must assume that the petitioners had a bona fide 
41 domicile in Nevada, not that the Nevada domicile was 
sham. We thus have no question on the present rec¬ 
ord whether a divorce decree granted by the courts of 
one state to a resident, as distinguished from a domi¬ 
ciliary, is entitled to full faith and credit in another 
state. Nor do we reach here the question as to the 
power of North Carolina to refuse full faith and credit 
to Nevada divorce decrees because, contrary to the 
findings of the Nevada court, North Carolina finds that 
no bona fide domicile was acquired in Nevada. 

Now, clearly there would be no conflict with the ruling of 
the Supreme Court in the Williams case if this Court finds 
that there was no bona fide domicile of the defendant in 
the State of Florida at the time her divorce was granted; 
and if there was any evidence to sustain such a finding, I 
would certainlv so find. There is an intimation or an infer- 
ence that the defendant in this case, after having filed suit 
in this Court in 1937, against the plaintiff in this case, for 
divorce, and having had the divorce denied by the decree 
of this Court in 1939, left the District of Columbia and 
went to the State of Florida for the purpose of getting a 
divorce. Well, the only fact that I can find in the record 
is that she did go to the State of Florida and get a divorce. 
She did that. The decrees of the courts of the State of 
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Florida, however, say that she had been domiciled ther^ 
for the required period of time for that court to take jurist 
diction of her case. 

Now, what has happened since then? What evidence is 
there before the Court that will justify the Court in making 
the finding that this domicile or residence in Florida 
42 was a sham and a fraud and that the defendant iij 
this case only went there for the express purpose of 
getting a divorce and then returning to the District of 
Columbia to live? 

I do not know that she returned to the District of Columi 
bia to live. There is evidence in the record from which the 

i 

Court might conclude that she is still living in the State of 
Florida. But if the plaintiff wishes to have the divorce 
decree in the State of Florida held invalid in this proceed! 
ing, the burden of proof is incumbent upon the plaintiff to 
establish the fraud and the sham and the lack of bona fide\ 
ness of the domicile in Florida. 

Now, what proof do I have to establish that? .Well, there 
is proof in the record here that the city directory—is it foif 
’41 or ’42 f | 

Mr. Politz. ’42, your Honor. 

Mr. Lambert. ’42. 

The Court. ’42. —lists the name of Miss Dorothy Schollj 
nurse, and gives her address. Well, of course, that is a 
coincidence, that the defendant in this case followed the 
profession of nursing, and it is rather a strong circum! 
stance; but from that evidence alone would the Court be 
entitled to make a solemn finding that Mrs. Scholl was a| 
resident of the District of Columbia in 1942, merely because 
a similar name was listed in the city directory? There is 
no proof that the Mrs. Dorothy Scholl listed in the city di j 
rectory is the same person involved in this case. I don’t 
know. I couldn’t say that. 

i 

There are lots of instances of people having the same 
name. It is a circumstance, true, but it is a slight circumJ 
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stance. But I couldn’t say, without any additional 

43 proof, that she, the Dorothy Scholl listed in the city 
directory, is the same person involved in this case. 

It just wouldn’t be possible for me to make sucli a finding 
as that, especially when on the other hand there are letters 
here that—or rather, envelopes here addressed in her hand¬ 
writing in ’41—I am not sure that there are any in 1942— 
that shows that she was in the State of Florida. 

Now, then, there is evidence that she registered here in 
November 1942 when the tire rationing went into effect. 
Well, ordinarily that would be some evidence that she re¬ 
sided here—could be a circumstance. The registration re¬ 
ceipt that she signed is not produced, which would show 
her residence. 

Then, there is evidence that she was on a visit here in 
the winter of 1942 shortlv before Christmas. Well, she 
could very well have been on a visit here at the time that 
she was required to register for her tire rationing and 
could have gone to a place here and registered and then 
had her registration sent to her home address. That is 
not conclusive evidence that she was a resident of the Dis¬ 
trict of Columbia during that time. 

Outside of those circumstances what is there for the 
Court—what evidence is there for the Court to consider— 
what other evidence is there for the Court to consider in 
making a finding that she has returned from the State of 
Florida and is now living in the District of Columbia? 
There is just no other circumstances in the record. As far 
as I know’, she is still living in the State of Florida. The 
decree of divorce shows that she was a resident there at 
the time it w’as granted. The plaintiff in this case testified 
that he saw’ her once here in Mr. Baker’s office in 1942 and 
that she told him then that she was living in Florida 

44 and had remarried. I do not know’ w’hether that is 
true or not. She may have just been telling him 

that. I don’t know. 


I 


! 

i 

There is no evidence, other than that, that she has re-! 
married. Of course, that would be evidence against her of 
that fact; but if I find that is true, if I find that that would | 
be true, then that would be all the more reason w’hy—that! 
would be all the more reason for the Court following the 
rule in the case of Williams against North Carolina, because 
if she is remarried and living in Florida then she has es-i 
tablished a bona fide domicile there, and that is just addi¬ 
tional evidence—even though it is from the plaintiff, it isj 
additional evidence to sustain the contention of the defend¬ 
ant in this case. 

The Court will have to find that under the evidence in 
this case there is no evidence to show that the domicile es-i 
tablished bv the defendant in the State of Florida was noti 
bona fide or that it was a sham and a fraud upon this plain-! 
tiff. And there is no evidence in this case to show that at 
the time the divorce in the Florida court was rendered thej 
defendant was a mere resident instead of a domiciliary.; 
However, this finding is made, of course, only upon the evi¬ 
dence that is before the Court at this time, and would notj 
preclude the plaintiff from bringing another suit in the 
event that he was able to obtain evidence that the defend¬ 
ant’s domicile in the State of Florida was a fraud and a 
sham and not bona fide; but the evidence in this case does 
not justify such a conclusion on the part of the Court. That 
being the case, the Court, under the proof, will have to hold! 

that the divorce granted by the State of Florida to the! 

i 

defendant in this case is entitled to full faith and credit; 

in the District of Columbia, and for that reason the! 
45 suit of the plaintiff will be dismissed, without preju¬ 
dice, however. 

You can prepare proposed findings and conclusions^ 
gentlemen, in accordance with this memorandum. 

Mr. Politz. May I say something, your Honor? 

The Court. Yes. 


I 

I 

! 


I 
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Mr. Politz. The courts in the District of Columbia do 
permit a court during a divorce case to decide the property 
rights. If your Honor, as you have already stated, decided 
the divorce question, I think counsel would like to call your 
Honor’s attention to the fact that the order or decree of 
divorce in Florida at no time states that the plaintiff in 
that case was domiciled in Florida; it savs that she was 
merely a legal resident— 

The Court. "Well, that is the same thing. 

Mr. Politz. —for the purpose of the divorce only. Now, 
that is the only inference that could be made. At the same 
time, your Honor, there has been nothing shown here as to 
what the Florida statutes are. At the same time, your 
Honor, throughout the entire complaint— 

The Court. Well, the burden is on you to show all those 
things. 

Mr. Politz. Well, that is before the Court, and your 
Honor said you were going to consider it, and I thought 
that your Honor had gone over it, and the record does show 
that at no time was she domiciled in the State of Florida. 
The record itself—I mean her own record—shows that she 
was merely there for a purpose, because— 

The Court. Where does it show that? Tell me. I 
46 would like to decide this case in your favor, and I 
have been doing my best to do it. 

Mr. Politz. I know. If it please the Court, I appreciate 
that, and if your Honor will allow me I would like to show 
it to you. 

Throughout the entire pleadings in the State of Florida 
it shows that she has committed a fraud upon that State, 
for the reason that she had already been refused a divorce; 
here in the District of Columbia, which she did not set 
forth in her complaint. Now, there is one thing that she 
certainly committed a fraud upon that court in not fully 
advising that court that she couldn’t get a divorce in the 
District of Columbia, and what had happened in the interim. 
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Another thing, throughout her entire pleadings she says 
that she left the defendant; she left the defendant becausb 
of his cruel treatment. Then, again, as your Honor stated 
at the outset, you didn’t know whether it w^as on the groun^ 
of desertion or whether it was on the ground of cruelty. She 
is not here to testify. Certainly, your Honor, the fact th^t 
she is not here should not be beneficial to her. 

The Court. Mr. Politz, have you read the case of Williams 
against North Carolina? 

Mr. Politz. Your Honor, I have read it thoroughly. I aip 
in accordance with the one proposition, and that is that the 

l 

only purpose in having decided this case as they did was 
because of that bigamous relationship, as your Honor inti- 

i 

mated, children and so forth; but they did not go into the 
question of the facts as have been submitted to the Couijt 
in this case. All that they went into was: Were they in 
the State of Nevada as the Nevada statutes expressly 
47 set forth? They said they were domiciled there, came 
back to North Carolina, married. That was the only 
question: Were they in Nevada? and that’s all. Period. 
They did not go into the question of these other factors 
which have been called to your Honor’s attention and raised 
here, to deny them or admit it. In other words, everything 
that the plaintiff has said must be taken as true, your 

i 

Honor. 

The Court. No, no. The decree of the State of Florida 
is entitled to more consideration than what the plaintiff 
says, unless the plaintiff can prove that that decree was 
obtained by fraud on the court. 

Mr. Politz. Well, your Honor, not having set forth thi& 
Washington situation I think was one fraud upon the court. 
Secondly, here is the— 

The Court. I mean fraud in relation to jurisdiction, 
domicile of the parties. 

i 

i 

l 

I 


i 

i 

i 


i 
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Mr. Politz. Well, now, your Honor, she is back in this 
Court; she has entered her appearance; she has set forth 
in her answer the same, identical grounds as she did in the 
1937 suit as the basis for leaving him. Your Honor will 
read in her complaint; tliat is in ner own complaint, your 
Honor. 

The Court. Y'es, 1 know. 

Mr. Politz. She says that he’s—that is her answer that 
she tiled in this instant case: “that he was cruel to me; he 
was abusive to me,” and she repeats that in her complaint 
there, and then comes back here and now wants this Court— 
I might say, your Honor, if we were down in Florida right 
now, it might be a different situation; the court there would 
take the position, “Well, now, this is a judgment of the 
Florida courts. Period. We have nothing to do 
48 with the District of Columbia or their statutes.’’ 

But here we have the case in the District of Columbia 
where a Justice of this District Supreme Court heard the 
case, decided the case, and with prejudice dismissed the 
case filed by the plaintiff, who, realizing she could never get 
a divorce here, leaves the District of Columbia, goes to an¬ 
other state; and I might say, your Honor, from the record, 
if she didn’t get it in Florida she would have gone some¬ 
where else. She wanted to get a divorce, because the rec¬ 
ord shows the numerous occasions— 

The Court. Well, I think she got one. 

Mr. Politz. Well, of course, that’s your Honor’s opinion, 
and sorry to say it is not with me, but at the same time the 
decree that was handed down in Florida shows that the 
plaintiff, Dorothy Scholl, is a legal resident of the State 
of Florida and has resided more than ninety days in the 
State of Florida before the filing of the bill of complaint. 
Now, has she been here, your Honor, to state where she 
lived? Has she been here so that I could have the benefit of 
the cross-examination which they were entitled to in the 
Williams versus North Carolina? 
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The Court. Probably that is the reason she wasn’t here* 
but what can I do about that ? 

Mr. Politz. Well, your Honor, it has been the ruling ot* 
this Court time and again that where the defendant fail$ 
to appear certainly the plaintiff’s testimony, unless it is conf 
tradicted, is entitled to one hundred percent credence by th<^ 
Court. 

i 

The Court: I am giving it that. 

Mr. Politz. Weil now, the question before the Court—r 
49 The Court. I am giving it one hundred percent. But 
just show me where you have any evidence—just 
show me where you have any evidence—that she went to 
Florida for the purpose only of securing a divorce and after 
she had obtained a divorce returned to the District of Cop 
lumbia. Now, if you show me that, I will decide it in you]}* 
favor. 

Mr. Politz. All right. Now, your Honor, we have recordi 
here which show that she was in the District of Columbia^ 
Her handwriting wouldn’t be on a registered receipt marked 
“Washington, D. C.”— 

The Court. I don’t know. 

Mr. Politz. —unless she was in the District of Columbia^ 
and she is not here to deny that, and it has not been denied 

I 

that that is her signature. Secondly, Mr. Berryman, their 
own witness, said that when she saw her here she said sh^ 
was staying on Georgia Avenue, Northwest. That is noi 
my witness; that is their witness, and I imagine they must 
have been shocked when they heard her say that. But sh^ 
said that, that she was staying on Georgia Avenue, North- 
west, your Honor. 

The Court. When was that ? When she was visiting? 

Mr. Politz. She said, when she was here in February. 

The Court. Oh, well, that was—may have been a visitl 
I don’t know. 
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Mr. Politz. No, but she says she was staying here. She 
didn’t say “visiting,” your Honor; she used the word 
“staying on Georgia Avenue, Northwest.” I asked her if it 
was downtown closer to the center of the city or was it 
closer to her. She said it was closer to her. 

Now, if anything, that evidence right now would 
50 show that she has been coming in and out of the city 
at various times, maintaining the District of Colum¬ 
bia as her domicile. Not residence, your Honor. As her 
domicile. 

So far as Florida is concerned, the divorce does say that 
she was a legal resident there and met the requirements of 
the State of Florida. I have no bone to pick that she may 
have met the requirements for the purpose of getting that 
divorce, because if she didn’t do that, your Honor, why 
didn’t she tell that court the truth as to what had happened 
and her trying to get a divorce here in the District of 
Columbia and could not get it! I believe, your Honor, that 
is the greatest fraud that has ever been committed upon any 
court, and I don’t think that the Williams case meant to 
cover such a situation as this. 

The Haddock case, if it please the Court, certainly isn't 
this case. 


The Court. What is that? 

Mr. Politz. The Haddock case is not this case at all. The 
Haddock case there certainly isn’t, in my opinion, on all 
fours with this. This here is a case where not only did 
the party leave the domicile; she lived there after the 
divorce. 

The Court. Is that in the decision in the Williams case ? 


Mr. Politz. Well, no; the Williams case, as I understand 
it, your Honor, and I have read it several times, repeats 


“domicile” and not “residence.” keeps saying 


“domicile" 


throughout. 

The Court. There is a difference between “matrimonial 


domicile” and “domicile,” Mr. Politz. 
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Mr. Politz. That’s different; I agree with the Courit; 
but in the Williams case they repeatedly refer to 

51 “domicile” as being the basis for the recognition 
of the full faith and credit, depending upon the iii- 

dividual statutes of the state where the divorce is beiiig 
argued; and residence—that residence is not domicile. And 
in this Florida divorce case it was merely residence for the 
purpose of obtaining that divorce. 

The Court. Well, you say that, but what proof do you 
have of that? 

Mr. Politz. The paper itself. There is the paper itself 
which says only “residence,” your Honor; it doesn’t say 
“domicile,” and at no time during her entire pleadings 
does she say “domicile”; that she merely obtained a res¬ 
idence for that purpose. Now, your Honor, there is nothing 
here to show where she lived. Of course, as your Honor 
said,— 

The Court. Well, that’s the truth. 

Mr. Politz. Well, she is not here, but, your Honor, you 
are holding that against me. As a matter of fact, it should 
be held for me. I can’t go ahead and prove and disprove 
a case. I think that the evidence here has clearly shoWn 
that she deserted him, because in the pleadings itself, yoiir 

I 

Honor,— 

* i 

The Court. Oh, I think that; I think she deserted him. 
Mr. Politz. It shows she left him. 

The Court. And I would have given him a divorce ju$t 
that quick (snapping fingers) if I could. 

Mr. Politz. Well, now, on that proposition, your Hoii- 
or,— | 

The Court. I don’t agree entirely with the Williams 
case. I am inclined to agree with Mr. Justice— 

Mr. Politz. Murphy and Jackson. 

The Court. —Murphy, and his dissent. But I have to 
follow the law as laid down by the Supreme Court 

52 Mr. Politz. Novr, with reference to the property 
rights, I think that vour Honor does have the author- 

o / • 

i 

l 
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i 

i 
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ity under tlie law here in the District of Columbia, that 
since all the parties are before the Court—and they are 
before the Court. I might say, your Honor, she has even, 
in her answer, asked for the custody of the child, which 
shows that she is still before the Court and has never given 
up her appearance, nor have counsel ever denied the fact 
that we are all properly before the Court; and under the 
Act of 1935, the divorce act for the District of Columbia, 
your Honor can, if the evidence show’s to your Honor that 
he is entitled to his property—and the record certainly 
isn’t devoid of the fact that he paid for it, kept the property 
up, and that it is his property, and that the only reason 
why he put it in both names was because of the fact that 
they were married, but under our laws in the District of 
Columbia if vour Honor feels she hasn’t fulfilled her 
marital vows under the circumstances submitted— 

The Court. What right would I have to divide that prop¬ 
erty in a proceeding of this kind if the divorce feature is 
dismissed? 

Mr. Politz. You can do that, your Honor, if you have 
already ruled as you have. 

The Court. I think you better start all over again, Mr. 
Politz. I am giving you an opportunity to do that, in the 
wav that I have decided this case. 

Mr. Politz. I appreciate that, your Honor, but at the 
same time I feel that your Honor can permit this property 
to be returned to this man so that he can get into his house 
and live there. Your Honor can do that. 

Now*, your Honor has decided that as far as full 
53 faith and credit is concerned you feel that the Florida 
divorce is valid; but on the other question w r ith ref¬ 
erence to the pow’ers that your Honor has as a Federal 
Judge, you can rule on this other question, and it all can 
be put into one decree and the whole case be disposed of. 

The Court. Show’ me just one case that says that. 
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Mr. Politz. Well, your Honor, the Richardson case gives j 
your Honor that authority; Richardson versus Richardson. j 

The Court. All right. 

Mr. Lambert. They granted a divorce in the Richardson i 
case. 

The Court. Was there a divorce granted in that case? I 

Mr. Politz. There was a divorce granted. 

The Court. That is right. 

Mr. Politz. Other courts have stated in all divorce pro-1 
ceedings, your Honor, that your Honor has that authority, j 

The Court. Certainly I do if 1 grant a divorce. 

Mr. Politz. Even if you don’t grant it, your Honor, you 
have that authority; that is my point: whether you grant 
it or not. 

The Court. Show me a case. 

Mr. Lambert. The statute simply is against my friend j 
on that proposition. Just the language of the statute itself j 
is against him. 

Mr. Politz. Well, it says, “and for such other and fur- ! 
ther relief as to the court may seem just and proper”—has j 
always given this Court the authority to do that, your Hon- j 
or. The courts have ruled that way time and again. 

The Court. Now, the question of the fee of Mr. 
54 Myers: wdll that be taxed as part of the costs of 
this cause, or will it be paid out of this fund in Court ? ! 

Mr. Lambert. I am frank to say I am not quite positive j 
about the holding of the Court as to the ability to tax the j 
fee against the plaintiff where no divorce is granted. I j 
would like to examine that; or maybe Mr. Myers has looked j 
that up. I don't know. I haven’t got it in mind. 

The Court. Is that taxed as part of the costs, Mr. Myers? 

Mr. Myers. You mean, your Honor, my fee? 

Mr. Lambert. Yes. 

Mr. Myers. The custom in this Court when the plain- j 
tiff asks for counsel to be appointed, usually the fee is j 
assessed against the person who asks it. However, that 
is entirely within the sound discretion of the Court. 

j 

i 

i 

! 

! 

i 
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Mr. Politz. May I read this, your Honor (indicating)? 
• The Court. Yes. 

Mr. Myers. May I say further, while I am on my feet, 
as to the fee, I don’t want to be mercenary coming to the 
Court for a fee, but usually $25.00 is allowed here where 
i you just appear in a very formal appearance—a letter or 
an answer. In this case I might suggest that it has re- 
1 quired an unusual amount of attention without relaxation 
on my part. 

I had a number of conferences with Mr. Lawrence, then 
representing the plaintiff, and my affidavit states there— 
the brief—my strenuous efforts to locate the defendant. 
Mr. Lawrence then served upon me a motion for custody 
i of the child, and things. I gave that considerable considera- 
i tion. In my answer I could neither admit nor deny the 
right of the plaintiff to relief that he sought, but 
55 after considering it I did suggest that the matter be 
referred to the Domestic Relations Commissioner 
or some other person. I had in mind in addition a guardian 
ad litem for the minor child, or something of that sort; 
and I did discuss with Mr. Lawrence, several times, the 
fee, and I told him that I thought the usual fees under the 
circumstances—my fee should be around $50. He agreed 
i with that, although I could not consider that I sat in the 
Court during this trial and was friend of the Court, so 
! that if there was anything of assistance I could do it. I 
could not ask the Court to consider that, since I am on 
salary in this Court since January of this year as an 
assistant on the Government pay roll. I merely want to 
state that. 

The Court. All right. 

Mr. Politz. Your Honor, here is what the Richardson 
case says: 

“'Section 3 of the 1935 Act provides in part as fol¬ 
lows: ‘Upon the entry of a final decree’ ”— 
which your Honor is entering in this case here, a decree 
against the granting of the divorce, 
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—<< i* * * all property rights of the parties in joint 
tenancy or tenancy by the entirety shall stand dis¬ 
solved and the court, in the same proceeding in which 
such decree is entered, shall have power and juris¬ 
diction to award such property to the one lawfully 
entitled thereto or to apportion the same in such man¬ 
ner as shall seem equitable, just, and reasonable.’ j 
Pursuant thereto, the District Court awarded to the | 
plaintiff the property in dispute. The defendant con- j 
tends that this application of the statute divests | 
56 her of a property interest in violation of the Fifth j 
Amendment.” 

The Court. There was a divorce granted in that case, j 
wasn’t there? 

Mr. Politz. It is true, your Honor, but at the same time j 
the Act does say that this Court has the right, once having j 
taken jurisdiction, as equity does, to go through with the j 
entire proceedings without the need—as your Honor heard j 
originally, counsel agreed that your Honor should decide 
the entire matter before the Court now, without need of 
any further proceedings being instituted and causing fur- j 
ther trouble, more litigation. 

The Court. Well, now, if you want me to decide it, I’ll j 
decide it. The reason I didn’t decide it, because I felt like I 
your client was entitled to all of it, but that he couldn’t get j 
it under a proceeding of this kind after I had declined a 
divorce, and that all that I could do under the circumstances j 
in this case would be to divide it equally between them, j 
■Now, if you want me to do that, I’ll do it. 

Mr. Politz. Well, now, the thing— 

The Court. Do you want me to do that? 

Mr. Politz. I don’t want that done. 

The Court. Well, all right. 

Mr. Politz. But I thought in the case, in the evidence j 
that is before the Court, it was clearly shown that he had j 

i 

paid for the property, bought the property, kept the prop- ] 

i 

! 

j 

i 

| 




erty up, allowed her to live in there, gave her money to 
live in there, and that at no time did she put any money 
of her own into the house; and that is what the 

57 courts have held, that if such evidence is introduced 
to the Court and shown— 

The Court. I have to consider this in the nature 
of a partition suit 'when the bill for divorce has been dis¬ 
missed, and the only reason that I can consider it in the 
nature of a partition suit is that the statutes relating to 
partition have been waived by the defendants and they are 
willing to have it decided in this case. 

Mr. Politz. Xo. What I had in mind, your Honor, was 
that the Act says that if your Honor finds that the other 
spouse, by reason of his moneys placed into the property, 
would be entitled to the property, that your Honor could 
do that. 

The Court. Mr. Politz,— 

Mr. Politz. Well, as far as partition is concerned, I 
don’t want partition. 

The Court. I will give you until the morning ,to see if 

vou can find a case where the court took such action with- 
» 

out granting a divorce. 

Mr. Politz. Well, I take an exception to your Honor’s 
ruling on the divorce question. Then, your Honor, the other 
question isn’t before the. Court. 

The Court. Well, gentlemen, that would mean—there 
is also some action to be taken relative to the disposition 
of the funds impounded in this cause. I will dispose of 
that, though, when I dispose of the property question to¬ 
morrow" morning. 

If you get me some evidence, some authority that I can 
do what you asked me to do, I am inclined to do it. All I 
want is—I tell you, I am not familiar with the laws of the 
District of Columbia relative to divorce. This is the 

58 first time I have heard a divorce suit in the District 
of Columbia. I know" generally the law-s relative to 
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the divorce in the State of Tennessee, and the property 
rights of the parties. 

All I want you to do is to show me some authority for 
what you ask me to do. I am sympathetic towards your side 
of the case, and I have tried to do all that I could for your 
client, but I can’t do it unless I have legal authority. Now, 
your client is as interested in it as anybody. Suppose I 
divide the property in this case, and then later on when 
he goes to sell the property some lawyer turns the title 
down on the ground that I had no jurisdiction to do it, why, 
then he will be to a lot more trouble and expense. Let’s do 
it right. 

Mr. Politz. if your Honor gives me a decree to that 
effect, I don’t have that to worry about. 

The Court. Yes. Well, you probably will worry about 
it. 

Mr. Politz. It has been done before. I had a case several 
months ago that came before Justice O’Donoghue. It 
wasn't on the same, identical proposition, of course. In 
that case the divorce was granted. 

The Court. Well, I want my decrees to be right 

Mr. Politz. Well, will your Honor allow me more than 
just overnight? That wouldn’t give me sufficient time to 
decide. 

The Court. All right. I will allow you— 

Mr. Politz. May I have until Friday morning? 

The Court. All right 

Mr. Myers. Well, we will not prepare the findings of 
fact until— 

The Court. Well, you can prepare them in all respects 
except as to disposition of the property. However 
59 I see no reason for doing it piecemeal; you can just 
wait until that matter is disposed of if you wish. 

However, I will allow Mr. Myers a fee of $50 in this case, 
to be taxed against the plaintiff. 
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Mr. Politz. No objection to that, your Honor. 

(Whereupon, at 12:15 o’clock P. M., an adjournment was 
taken to Friday, November 19, 1943, at 10 o’clock A. M.). 

17 Findings of Fact and Conclusions of Law 

The above entitled cause came on for hearing before the 
Court on the 10th day of November, 1943. Appearance for 
plaintiff was Jack Politz, Attorney, Denrike Bldg., Wash¬ 
ington, D. C. Appearance for defendant was Arthur G. 
Lambert, Attorney, Munsey Bldg., Washington, D. C. 

The cause was submitted upon the pleadings, evidence, 
exhibits, and argument of counsel for plaintiff and defend¬ 
ant, and, after due consideration thereof, the Court enters 
its Findings of Fact and Conclusions of Law as follows: 

FINDINGS 

1. That plaintiff and defendant were lawfully married 
at Alexandria, Virginia, on January 14, 1927, and as a re¬ 
sult of this union one child was born, Walter Scholl, Jr., on 
to wit, March 4,1930. 

2. That from January 14, 1927, until September 23, 
1937, plaintiff and defendant resided in the District of Co¬ 
lumbia, where plaintiff is employed; that on said date 

18 the defendant without just cause deserted the plain¬ 
tiff and said desertion continued without interrup¬ 
tion until June 1, 1938, on which date plaintiff and defend¬ 
ant went on a trip to Florida with the intention of effecting 
a reconciliation. Plaintiff and defendant returned to Wash¬ 
ington, D. C., on July 3,1938, on which date the defendant 
deserted the plaintiff and said desertion has continued with¬ 
out interruption since said date. 

3. That on September 27, 1937, a bill of complaint for 
limited divorce was filed in this court by Dorothy F. Scholl 
against Walter Scholl, Equity No. 65,515. In said suit the 
plaintiff gave as her then residence 925 Investment Build- 
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ing, Washington, D. C., which was the building wherein her 
attorney, Raymond Neudecker, maintained his office; that 
in said bill of complaint Mrs. Scholl charged the defendant 
with cruelty and assault upon her and set forth further that 
because of the cruelty of Mr. Scholl she left him and re¬ 
mained away for some time and she later returned to live 
with Mr. Scholl and when the actions of Walter Scholl be¬ 
came the same as heretofore stated she again left him; that 
all the matters contained in said complaint filed by Mrs. 
Dorothy F. Scholl in Equity Case 65,515 were heard be¬ 
fore His Honor James W. Morris, Justice of the District 
Court of the United States for the District of Columbia, and 
on November 15, 1939, after a full hearing having been had 
upon the pleadings filed therein and evidence adduced in 
open court, Justice Morris found that the evidence in this 
case did not establish facts upon which the relief prayed for 
by said Mrs. Dorothy F. Scholl could be granted and dis¬ 
missed her complaint with prejudice. 

4. That some time in September of 1940 the defendant 
disappeared and the plaintiff was unable to ascertain her 
whereabouts, although he made every effort through friends 
and relatives to locate the defendant and their child but 
was not able to ascertain where she was, although 
being informed some time after February 12, 1941, 
19 that Mrs. Scholl had obtained a divorce in Florida, 
but her whereabouts or address in Florida were not 
ascertainable, except that mail in the District of Columbia 
was forwarded in Mrs. Scholl’s handwriting to Mr. Scholl 
the latter part of 1940. Further, there was testimony in¬ 
troduced, through the medium of the 1942 District of Co¬ 
lumbia City Directory, wherein a Dorothy Scholl was listed 
therein as a nurse at the address, 1940 Biltmore Street, N. 
W. #24, but it was not shown that this was the defendant 
who was so listed. With reference to the handwriting on 
the letters, the plaintiff identified the same as the hand¬ 
writing of Mrs. Dorothy Scholl, defendant in this case. 
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There was no evidence introduced to contradict the hand¬ 
writing* as being Mrs. Scholl’s. 

5. The plaintiff has given every indication that he was a 
dutiful husband and he was not the cause of the strained 
relationship which caused the defendant to leave him on 
July 3, 1938; that the plaintiff has always evidenced recon¬ 
ciliation with the defendant, but she refused to resume their 
marital relationship. 

6. That on July 3, 1938, the defendant wilfully aban¬ 
doned and deserted the said plaintiff and they have not 
lived or co-habited as husband and wife since said date. 

7. In November of 1942 Mr. Scholl saw Mrs. Scholl in 
the office of Charles S. Baker, an attorney in the District of 
Columbia; that Mrs. D. N. Berrvman saw’ Mrs. Scholl at 
Christmas 1942 and again saw her last February, 1943, in 
the District of Columbia, at which time she was driving a 
car bearing Florida license plates. 

Mrs. Birch testified that she recognized Mrs. Scholl in 
Roosevelt High School in November of 1942 when Mrs. 
Scholl registered her tires, but all of these matters trans¬ 
pired after the granting of the Florida divorce and 
20 are not sufficient to establish the fact that Mrs. Scholl 
w’as then a resident of Washington, D. C. 

The defendant w^as not present to deny any of the state¬ 
ments made against her concerning her residence in the 
District of Columbia, nor to deny any of the statements 
made by witnesses as to her whereabouts in the District of 
Columbia since obtaining her divorce in Florida. 

8. That on February 12, 1941, the defendant obtained 
a decree of absolute divorce from the plaintiff in a court of 
competent jurisdiction in Dade County, Florida. The com¬ 
plaint alleges practically the same acts of cruelty as alleged 
in equity case 65,515, hereinbefore mentioned. The plain¬ 
tiff herein was never notified of the Florida proceeding and 
therefore, not knowing of the same, did not appear or con¬ 
test the Florida action. 
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9. The evidence does not disclose where the defendant 

resided in Florida, or whether she obtained employment} 

there; therefore, there is nothing definite that the defend-j 

ant had any intention of establishing a bona fide domicile 

in the State of Florida other than the allegations made inj 

the pleadings and the recitations contained in the decree 

entered in said cause. The decree itself states that the 

defendant, Dorothy Scholl, is a legal resident of the State 

of Florida and resided in Florida more than ninety davsi 

* , 

There was no evidence introduced in this cause to show that 
she was there during the entire ninety days before the filing 
of the complaint in Florida, as she was not present in courti 
to permit the Court to inquire from her concerning her inJ 
tention to establish a bona fide domicile in the State of 
Florida. 

10. The Court finds as a fact that throughout their mar 
ried life the plaintiff was a faithful and devoted husband! 

and the defendant had no grounds for divorce eithei] 
21 for extreme cruelty or for any other complaint. On 
the contrary, the defendant is solely to blame for the 
unfortunate situation. 

11. The plaintiff paid all monies for the purchase of the| 
property, 4722—47th Street, N. W., in the District of Co¬ 
lumbia, and all monies for interest and taxes and necessary} 
expenditures amounting to $550.00 as of November, 1943,j 
for the upkeep of said property, with the exception of cer-j 
tain monies that were paid out of the rents collected while} 
Mrs. Scholl was permitted to live in the house during the| 
pendency of Equity Case 65,515 and other expenditures! 
since Mrs. Scholl left the premises, 4722—47th Street,! 

i 

N. W. The rents collected from said property are now 
being held in trust by counsel for the defendant under or-: 
ders of the Court. 

The plaintiff has not been permitted to live in the house j 
or get into the house, although as a fact the court finds he} 


i 
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has made every effort to keep the property in good condi¬ 
tion and keep the taxes and interest up to date. 

Further, the plaintiff has conclusively proven to the 
Court that he was the sole purchaser of the said property 
and the plaintiff placed the property in the name of Mrs. 
Scholl and himself by reason of their marital relationship, 
but there was no other consideration for placing the prop¬ 
erty in both names. However, the title to said property is 
vested in both parties as tenants by the entirety. 

The Court further finds that the plaintiff purchased all 
of the furniture for their residence amounting to $1260.00, 
and this furniture was sold by the defendant when she dis¬ 
appeared in September, 1940. 

22 CONCLUSIONS 

1. This suit is filed under the law of the District of Col¬ 
umbia, as well as under the precedents of its Appellate 
Courts, and this Court has jurisdiction to hear and deter¬ 
mine the issues herein involved, but has concluded that 
the plaintiff has not made out a case to entitle him to a 
divorce, because of the Florida divorce obtained by the 
defendant on February 12, 1941; therefore, the plaintiff’s 
complaint is dismissed without prejudice to the right of 
the plaintiff to file another action. 

2. The case of Williams vs. North Carolina does not 
preclude the plaintiff from challenging the decree of divorce 
by the Florida court, but the Court holds that no suffi¬ 
cient evidence was introduced in this cause to challenge the 
validity of the Florida decree either on the ground of the 
good faith of the defendant in applying for the same or the 
sufficiency of her domicile in the state of Florida. 

3. The decree of the Circuit Court of the 11th Judicial 
Circuit, in and for Dade County, Florida, awarding a 
divorce to the defendant from the plaintiff, was and is 
valid in the District of Columbia, and the decree of the 
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Florida Court is entitled to full faith and credit as contem¬ 
plated by Article IV-1 of the Constitution of the United 
States, or by the Act of Congress of May 26, 1790, 28 
U. S. C. 687. 

4. The plea of res judicata is not applicable in this case. 

5. The monies held in trust by counsel for the defendant 
are to be divided equally between plaintiff and defendant 
after first paying all current taxes and interest due on the 

property, 4722-47th Street, N. W., and after making 
23 to the plaintiff therefrom an allowance of $275.00, 
which sum represents one-half of monies advanced 
by him for the payment of interest and taxes on the prop¬ 
erty. The defendant's share of said fund will, however, be 
encumbered with the payment to plaintiff of the amount of 
$1260.00, representing the value of plaintiff’s furniture sold 
by the defendant, for which judgment will be entered. 

Judgment will be entered accordingly. 

This 9th day of August, 1944. 

s/ ELMER D. DAVIES, 

i 

Justice. 


24 Motion to Amend Findings 

(Filed 18th August, 1944.) j 

Now comes the defendant in this cause and moves the 
Court that the Judgment entered herein be amended so 
as to delete therefrom any attempted division of property 
held jointly by the plaintiff and the defendant and for 
reason therefor states: 

1. Such attempted division is beyond the power and 
jurisdiction of the Court. 

2. In the Complaint the plaintiff sought no relief for fur¬ 
niture allegedly purchased by him and allegedly sold by the 
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defendant; and to make a finding of an amount owing from 
the defendant to the plaintiff in this regard and to enter 
Judgment accordingly would be depriving her of property 
without due process of law since on such an issue the 
defendant may have a trial by jury. 


25 Answer to Motion to Amend Judgment 

Comes now the plaintiff in the above entitled cause and in 
answer to the motion to amend judgment filed herein by 
the defendant and through her counsel respectfully states 
as follows: 

1. That the motion is without merit. Since this is an 
equity proceeding the court takes jurisdiction over the par¬ 
ties, property and subject matter therein for all purposes, 
and has jurisdiction to dispose of the same as in its judg¬ 
ment deems best by the power vested in it. 

2. The defendant having been divorced from the plain¬ 
tiff, can no longer claim the relationship of husband and 
wife to be entitled to the benefits of the ownership of the 
real estates, 4722-47th St., N. W., Washington, D. C., as ten¬ 
ants by the entireties, and therefore at the most the de¬ 
fendant can claim she is a tenant in common with the 
plaintiff. The court then through its equity powers may 
proceed to partition the property and no objections having 
been raised by the defendant nor her counsel, but in fact 
counsel for the defendant on behalf of their client, the 
defendant argued for partition and thoroughly convinced 
the court of its powers by reason of its equity jurisdiction, 
the court proceeded to partition said property before it. 

3. The suggestion of counsel for the defendant respect¬ 
ing the right to a jury trial is without merit. The defend¬ 
ant had every opportunity during the trial to request a 


I 

i 
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jury trial but instead urged and insisted upon the court 
disposing of the property before it. 


A. G. Lambert, Bj. J. Tepper , 
Attorneys for Defendant, 
Munsey Building, 
Washington, D. C. 


JACK POLITZ, 
Attorney for Plaintiff. 


I 


i 


i 

I 
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Please take notice that the foregoing answer together | 
with points and authorities will be filed the 28th day of 
August, 1944 and that this copy has been mailed U. S. I 
Postage prepaid to you by the undersigned counsel for j 
plaintiff on the 26th of August, 1944. 

JACK POLITZ, | 

Attorney for Plaintiff. 


26 Order 

Upon consideration of the Motion filed by the defendant 
to Amend the Findings filed herein, it is by the Court this j 
29th day of January, 1945; ! 

ADJUDGED AND ORDERED, that such Motion be, 
and the same is hereby, denied. 

ELMER D. DAVIES, j 
Justice. 


27 Final Decree and Judgment 

Upon consideration of the pleadings and evidence in this 
cause, and of the testimony and evidence adduced in open 
Court at the trial had hereunder, it is by the Court this j 
21st day of December, 1944; 




ADJUDGED, ORDERED and DECREED that: 

1. Plaintiff's action for a divorce be, and the same here¬ 
by is, dismissed without prejudice to the right of plaintiff 
to file another action. 

2. In so far as this cause is concerned, there has been 
no evidence introduced in the cause to show that the Decree 
of the Circuit Court of the Eleventh Judicial Circuit in and 
for Dade County, Florida, awarding a divorce to the de¬ 
fendant from the plaintiff was procured by fraud, and that 
the defendant in this cause was not a bona fide resident 

of Florida at the time said divorce was granted. 

28 3. Upon application made in open Court by coun¬ 

sel for both parties to this cause, the monies held in 
trust by counsel for the defendant are to be divided equally 
between plaintiff and defendant after first paying all cur¬ 
rent taxes and interest due on the property involved in this 
cause located at No. 4722-47th Street, N. W., and after pay¬ 
ing to plaintiff therefrom an allowance of Two Hundred 
Seventy-five ($275.00) Dollars, representing one-half of 
certain monies advanced by him for the payment of inter¬ 
est and taxes on the property. The defendant’s share of 
said fund will, however, be encumbered with the payment 
to plaintiff of the amount of Twelve Hundred Sixty ($1260.- 
00) Dollars, representing the value of plaintiff’s furniture 
sold by the defendant, and for which said amount judgment 
is rendered herein in favor of plaintiff, and execution may 
issue thereon. 

4. The plaintiff, Walter Scholl, shall pay to Honorable 
Fred P. Myers, Esq., the sum of Fifty ($50.00) Dollars as 
counsel fees for services rendered the defendant. 

5. Plaintiff will pay the costs of this cause. 

Enter this 21st day of December, 1944. 


/s/ ELMER D. DAVIES, 
Justice. 
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Order for Continuance of Trial 


12 Filed Mar. 28 1945 Charles E„ Stewart, Clerk 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Walter Scholl, 

Plaintiff , 
vs. 

Dorothy Scholl, 

Defendant. 


> Civil Action No. 12,202. 


Upon consideration of the Motion and Affidavit in sup¬ 
port of motion for continuance filed herein by B. L. Tepper 
and hearing had in open court upon the same, counsel for 
the plaintiff, Jack Politz, and B. L. Tepper, on behalf of 
•Charles S. Baker, counsel for the defendant, both being 
present at said hearing and after hearing and argument 
duly had thereon, it is this 26th day of March 1945, nunc 
pro tunc 17 day of June, 1943, 

ORDERED, that the trial of the above cause be con¬ 
tinued to the fall term of this court, upon condition that 
the defendant’s answer be filed forthwith, and further, that 
counsel for the plaintiff be given a letter by Charles S. 
Baker and/or B. L. Tepper, counsel for the defendant, that 
the monies collected to date and subsequent payments as 
rents from the tenants of premises 4722 47th Street, N. W., 
be held by them until final disposition of the divorce pro¬ 
ceedings filed herein and now pending. 

DAVID A. PINE, /s/ 
Justice. 

I consent— 

Benj. L. Tepper /s/ 

Jack Politz /s/ 
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l ; 

The Court once having acquired jurisdiction, retains it j 
for all purposes. 

i 

2. | 
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There is no longer the distinction between law and equity 
All actions are civil actions. 
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ARGUMENT I 
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| 

The Court once having acquired jurisdiction, retains it 
for all purposes. 

i 

] 

It is the general principle of equity, that the Court once 
having acquired jurisdiction will retain it to administer 
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complete relief. Biscayrot, Trust Co. vs. American Security 
and Trust Company , 57 App. D. C. 251, 20 F. (2d) 267. Ac¬ 
cordingly, the Court having properly acquired jurisdiction 
of the parties and the subject matter, (App. 1 to 3), juris¬ 
diction was retained for all purposes, and in order to ad¬ 
minister complete relief. Though the plaintiff did not 
seek a division of the joint property, nevertheless, a judg¬ 
ment dividing the joint property merely followed out the 
doctrine that the Court should grant the parties complete 
relief, since the question of dividing the property was one 
of the matters in controversy between the parties. 

2 

There is no longer the distinction between law and 
equity; all actions are civil actions. 

Even if the general equitable principles had no applica¬ 
tion, nevertheless the distinction between law and equity 
having been abolished, ( Klepingcr vs. Rhodes , 68 App. D. 
C. 313, 96 Fed. (2d) 715, certiorari denied, 305 U. S. 632, 
59 S. Ct. 99, 83 L. Ed. 405), all actions are civil actions 
and are governed by the Federal Rules of Civil Procedure. 
Rule 2 provides that there shall be one form of action to be 
known as “Civil Action”. 

Rule 54C prohibits a judgment different in kind from or 
exceeding in amount that prayed for in the demand for 
judgment, but this applies only in cases of default judg¬ 
ments; as to all other judgments, it is provided by the rule 
that the final judgment “shall grant the relief to which the 
party in whose favor the judgment is rendered is entitled, 
even if the party has not demanded such relief in his plead¬ 
ings.” 
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Conclusion 

Therefore, the Court below properly ordered a division 
of the property and a money judgment notwithstanding 
such relief was not precisely prayed for in the pleadings. 

Respectfully submitted, 

Jack Politz, 

1010 Vermont Ave., X. W., 

Jacob N. Halper, 

1511 K St. X. W., 
Washington, D. C., 

Attorneys for Appellee . 


